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a statutory proceeding and in no way dependent upon the common law, it 
would seem advisable to limit its application to those cases clearly intended 
and leave its extension to the wisdom of Congress. Where several lines of 
business are permitted in one charter, those actually engaged in determine the 
character of the corporation within the meaning of the act. In re New York 
Water Co. (1900), 98 Fed. 711, 3 Am. B. R. 508; In re Tontine Surety Co. 
(1902), 116 Fed. 401, 8 Am. B. R. 421; Columbia Iron Works v. National 
Lead Co. (1904), 127 Fed. 99, 11 Am. B. R. 340. 

Bankruptcy — Invalidity of Liens for Want of Record. — A mortgagor, 
doing business in Boston, gave a chattel mortgage to a mortgagee living in 
Boston, the mortgage reciting the mortgagor's residence as of Boston. Either 
by oversight or because he thought it unimportant, the mortgagor signed the 
instrument without mentioning that he lived in Winthrop. The mortgage 
was recorded in Boston only. By the laws of Massachusetts a chattel mort- 
gage is void as "against a person other than the parties thereto" unless re- 
corded at the place where the property is situated, and also where the mort- 
gagor resides. Rev. Laws Mass. 1902, c. 198, §1. By previous Massachusetts 
decisions a trustee under the present Bankruptcy Act is not a "party" within 
the meaning of this statute. {Haskell v. Merrill (1901), 179 Mass. 120, 
60 N. E. 485; Goodrich v. Dore (1907), 194 Mass. 493, 80 N. E. 480.) These 
decisions were binding on the federal courts. {Humphrey v. Tatman (1905), 
198 U. S. 91. 25 Sup. Ct. 576, 49 L. Ed. 956.) The mortgagee, however, con- 
tended that the mortgagor's trustee in bankruptcy was estopped to show that 
the bankrupt's residence was other than that recited in the instrument. Held, 
that under Bankruptcy Act, July I, 1898, c. 541, §§67a, 7oe, 30 Stat. 564, 566, 
(U. S. Comp. St. 1901, pp. 3449, 3452), which provides that "claims which 
for want of record * * * would not have been valid liens against the 
creditors of the bankrupt shall not be a lien against his estate" * * * and 
that "the trustee may avoid any transfer by the bankrupt of the property 
which any creditor of the bankrupt might have avoided," the trustee was not 
estopped to show the actual residence, and thus defeat the preference. In re 
McDonald (1908), — D. C, D. Mass. — , 173 Fed. 99. 

The Massachusetts statute, unlike many others in force throughout the 
states, made such unrecorded mortgages void "as against any person not a 
party." Obviously, this included "any creditor" within §7oe, supra. Probably 
if the Massachusetts law had made such unrecorded liens void only as to 
a particular class of creditors, the trustee would have been estopped, under the 
familiar principle that the trustee takes subject to all equities existing against 
the bankrupt on the day of adjudication. York, etc., Co. v. Cassell (1906), 201 
U. S. 344, 352, 26 Sup. Ct. 481, 50 L. Ed. 482. There is an important exception 
to this principle, however, laid down in Thompson v. Fairbanks (1905), 196 
U. S. 516, 526, 25 Sup. Ct. 306, 59 L. Ed. 577, where the court says that this 
is true "except in cases where there has been a conveyance or incumbrance of 
the property which is void as against the trustee by some positive provision 
of the act." In Allen v. Whittemore (1876), Fed. Cas. 241, practically the 
same situation arose under the Act of March 2, 1867, c. 176, 14 Stat. 517. A 
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bill of sale recited that the vendor resided in Burlington, Vt., while his actual 
residence was in Colchester. It was held in this case that a bankrupt's 
assignee could not defeat the preference by showing the actual residence. 
Although producing rather harsh results in the particular case, the doctrine of 
the principal case appears to be the logical construction of the statute, and 
fairly indicates the difference between the Acts of 1867 and 1898 in this 
respect. 

Bills and Notes — Effect oe Agreement to Pay Attorney's Pees on 
Negotiability. — Plaintiff, indorsee of a promissory note executed by defend- 
ant, brings suit to recover the amount of the same. The note contained a 
promise to pay "counsel fees if collected by an attorney." Held, there can be 
no recovery on the note as the agreement to pay counsel fees renders it non- 
negotiable. American Machinery & Export Co. v. Druge Bros. (1909), 
— Vt. — , 74 Atl. 84. 

This case affords an illustration of the necessity of a uniform Negotiable 
Instruments Law. The decision is contrary to the Negotiable Instruments 
Statute, which has been adopted in over thirty states, and is not in accord 
with the rule sustained by weight of authority before the first Negotiable 
Instruments Law was passed by New York. During the past forty years 
it has been quite generally held that a promissory note otherwise negotiable 
is not rendered non-negotiable by reason of its containing a clause providing 
for the payment of attorney's fees and costs, in case of suit being brought 
to enforce collection. As early as 1858 in Billingsley v. Dean, 11 Ind. 331 it 
was held that an agreement to pay attorney's fees in a promissory note was 
a binding contract. Sperry v. Horr, 32 Iowa 184; Stoneman v. Pyle, 35 Ind. 
103; Dietrich v. Bayhi et al., 23 La. Ann. 767 decided in 1871 are strong 
authorities for the rule contrary to that followed in the principal case. 2 Ran- 
dolph Comm. Paper, §§205, 206, where the cases are collected as to their 
numerical weight of authority; 2 Parsons, Bills & Notes, p. 147; 4 Daniel 
Neg. Inst., §62, sustain the doctrine of the former cases. The Negotiable 
Instruments Law of Michigan, which was copied after the New York statute 
and is typical of the American statutes, provides, §4, "the sum payable is a 
sum certain within the meaning of this act, although it 'is to be paid with 
costs of collection or an attorney's fee in case payment shall not be made 
at maturity." This provision changes the rule in Michigan but affirms the 
rule sustained by weight of authority. Bunker Nec. Inst., p. 36. 

Boundaries. — Street. — Riparian Rights. — Both plaintiff and defendant in 
an action of ejectment claimed title under grants from the Ocean City Asso- 
ciation ; the plaintiff under a deed made in 1905 ; the defendant under two 
deeds of earlier date. The land in the latter deeds was described by refer- 
ence to a map, and bounded by a street delineated upon the map as being 70 
feet wide. Defendant claimed that if at the time the land was conveyed the 
ocean waters passed the middle line of this street as shown upon the map 
he was entitled to all subsequent accretions and thus to the tract in question. 
Held, that defendant's title extended only to the middle of the street as it 



